
THE CORPORATE LAWS AMENDMENT ACT 
 
1.) INTRODUCTION 
 
The Department of Trade and Industry embarked on a process to completely overhaul and update the 
Companies Act, 1973. This process is being executed in 2 phases. The first phase being the 
introduction of the Corporation Laws Amendment Act and the second phase entails a complete 
review of the Companies Act.  
 
The Corporate Laws Amendment Act, Act No 24 of 2006, (the 'Act') was promulgated in its entirety 
without amendment on 14 December 2007. 
 
The Corporate Laws Amendment Act (CLAA) was signed into law by the president in April this year 
but until now its commencement date was uncertain. 
 
The key changes introduced and which came into operation on 14 December 2007, relate to 
(amongst other things): 
 
• The introduction of the exemption on the Section 38 restrictions on the provision on financial 

assistance; 
• Disposals of the whole or the greater part of the undertaking or assets of a Company. These 

disposals now require shareholder approval by way of a special resolution whereas previously an 
ordinary resolution sufficed (Section 228); 

• The categorisation of Companies as widely held Companies (WHC’s) and limited interest 
Companies (LIC’s); 

• The appointment by WHC’s of audit committees; 
• The appointment of WHC’s of Auditors; 
• Increased liability for director’s for false or misleading financial reports;  
 
No implementing regulations have been published and as far as we are aware none are being 
considered.  
 
The CLAA contains a number of amendments to the Companies Act that the authorities consider 
necessary until the ongoing wider overhaul and reform of Company law regime is complete and a 
new Companies Act is introduced. Some of the provisions of the CLAA, such as the categorisation of 
Companies as widely held Companies (WHC’s) and limited interest Companies (LIC’s) are unlikely to 
be carried through into the new Companies Act.  
 
A draft Companies Act was released for public comment earlier this year, since then a revised draft 
has been prepared and submitted to Cabinet. It is intended for the draft Bill to be submitted to 
Parliament for approval in second half of 2008 and should come into effect early in 2010.    
 
2.) WIDELY HELD COMPANIES AND LIMITED INTEREST COMPANIES 
 
The CLAA introduces 2 new types of Companies for purposes of financial reporting and corporate 
governance, namely widely held Companies and limited interest Companies. However the public and 
private Company distinction still exists.  
 
Section 1 of the Companies Act was amended by the insertion of a new subsection (6)(a) in which a 
Widely Held Company is defined as follows:  
 
(6)(a)  A Company is widely held Company if —  
 

(i) its articles provide for an unrestricted transfer of its shares;  
(ii) it is permitted by its articles to offer shares to the public;  
(iii) it decides by special resolution to be a widely held Company; or  
(iv) it is a subsidiary of a Company described in subparagraph (i), (ii) or (iii).  
 



(b)  A Company with two or more types or classes of shares is a widely held Company if its 
articles provide for the unrestricted transfer of shares in one or more of these types or 
classes.  

 
(c)  For the purposes of this subsection —  
 

(i) a transfer of shares is unrestricted if it is not subject to an effective right of pre-emption;  
(ii) an effective right of pre-emption is a right of pre-emption which operates in favour of all 
shareholders of the Company and upon every proposed sale of shares to a person who is not 
a shareholder of the Company.  
 

(d)  A Company is a limited interest Company if it is not a widely held Company.  
 
(e)  An effective right of pre-emption contained in the articles of a limited interest Company shall 

be deemed also to operate, with the necessary changes, upon —  
 

(i) the disposal of a beneficial interest in a share of the Company; and  
(ii) an offer by the Company of shares created in terms of section 75(1) to any person who is 
not a shareholder of the Company.  
 

(f)  For the purposes of paragraph (e)(i), ‘beneficial interest’ shall be as defined in subsection 
140A(1), except that it shall apply in relation to a share rather than to a security. 

 
(7)  A public interest Company, which on or prior to its annual general meeting ceases to fall 

within the definition of a public interest Company, may by a special resolution passed at that 
meeting become a limited interest Company if the directors certify that the Company will not 
in the following financial year seek to become a public interest Company.’’.  

 
Based on this amendment, most Private Companies will now be Limited Interest Companies and 
Listed Public Companies will in all probability be Public Interest Companies. Unlisted Public 
Companies will be classified either as Private or Public Interest Companies, depending on the 
individual Company’s share transfer requirements. 
 
Widely held Companies will include mainly public Companies and their subsidiaries. Private 
Companies can by special resolution choose to be widely held Companies. All remaining private 
Companies will most likely be limited interest Companies.  
 
Why is this distinction between WHC and LIC important? Since WHC’s can offer shares to the public, 
it was felt that investors should be afforded greater protection. The consequences of being a WHC 
are therefore more onerous.  
 
The advantages of being a LIC as opposed to being a WHC: 
 
• LIC not required to appoint an audit Committee. 
• LIC not subject to new requirements applicable to WHC regarding its Auditors: 
 

��Requires the appointment of a “designated” Auditor (an individual who is a registered 
Auditor and member of the WHC’s auditing firm) who may only be appointed for a limited 
term of 5 consecutive financial years and whose duties include undertaking the audit and 
attending the WHC’s AGM and certain audit committee meetings; 

��Restricts the non audit services that the Auditor of a WHC may provide. 
 

• The directors of a LIC may choose not to consolidate its AFS; 
• Less onerous accounting and disclosure standards will apply to a LIC, although such accounting 

standards have not been developed yet.  
• WHC’s will be able to delay compliance with “financial reporting standards” (to be determined by 

the newly established Financial Reporting Standards Council) until the first financial year after the 
CLAA has come into effect. 

• If a WHC’s financial report fails to comply with the applicable “financial reporting standards”, the 
WHC may be referred to the newly established Financial Reporting Investigation Panel for 
investigation – these powers of investigation do not apply to a LIC. 



• Only WHC’s are required to issue 6-monthly interim reports.  
 
One potential disadvantage of being a LIC is that the pre-emptive right in its articles is deemed to 
apply to an offer to a person who is not an existing shareholder of the Company, of additional shares 
that have been created in terms of Section 75(1) of the Companies Act. This may impAct the ease 
with which an LIC may offer its own shares as consideration for an acquisition. However it should be 
noted that this provision does not appear to apply to authorised but unissued shares created when 
the Company was originally created. 
 
The CLAA is silent with regards to the formalities such as registration for Companies to become 
WHC’s and LIC’s, therefore it stands to reason that Companies would be automatically classified 
depending on the requirements met. It is unclear as to whether additional requirements will be 
introduced (e.g. change of name, notifying CIPRO of classification). 
 
It is imperative to apply one’s mind to this matter as the correct classification is of the utmost 
importance, particularly regarding financial reporting. 
 
3.) FINANCIAL ASSISTANCE (SECTION 38) 
 
A Company is no longer prohibited from providing financial assistance for the purchase or 
subscription of its own shares or that of its holding Company.  
 
If the board of directors is satisfied that the consolidated assets of the Company fairly valued will be 
more than its consolidated liabilities, and the Company will be able to pay its debts as they become 
due in the ordinary course of business. This assistance will be required to have the approval of a 
special resolution.   
 
Section 38 of the Companies Act has been amended by the insertion of new subsections (2A) and 
(2B) as follows:  
 
“(2A)  Subsection (1) does not prohibit a Company from giving financial assistance for the 

purchase of or subscription for shares of that Company or its holding Company, if -  
 
(a)  the Company's board is satisfied that -  

(i) subsequent to the transAction, the consolidated assets of the Company fairly valued will 
be more than its consolidated liabilities; and  
(ii) subsequent to providing the assistance and for the duration of the transAction, the 
Company will be able to pay its debts as they become due in the ordinary course of business; 
and  

(b)  the terms upon which the assistance is to be given is sanctioned by a special resolution of its 
members.  

 
(2B)  For the purposes of paragraph (2A)(a), the directors must account for any contingent 

liabilities which may arise to the Company, including any contingent liability which may result 
from giving the assistance.” 

 
How should the board satisfy itself as to the solvency and liquidity requirements for the provision of 
financial assistance? The Amendment Bill does not lay down a procedure to be followed. However, 
since every director and officer of a company which contravenes the financial assistance provisions in 
the Companies Act is guilty of an offence punishable by a fine and/or imprisonment, it is clearly 
important to avoid any question in the future about whether or not these requirements were properly 
met before the financial assistance was provided.  
 
The board may therefore wish to:  
 
1.  Ensure that it has up-to-date financial information, business plans and cash flow and profit 

forecasts for the period subsequent to the provision of the assistance and for the "duration of 
the transaction", to the extent that this is reasonably possible and practical, as prepared by 
the company and approved by the auditors;  

 



2. Consult its auditors as it considers necessary to provide additional comfort to the directors on 
these points; and  

 
3.  Pass a board resolution (which we submit need not be unanimous as it is the "board" that 

must be satisfied, not each director) setting out particulars of the financial assistance to  
be given (including the date on which it will be given), confirming the steps the board has 
taken and resolving that it is satisfied as to the matters above. 
 

These amendments favour the solvency test over the preservation of capital and will facilitate 
Black Economic Empowerment transactions.  

 
4.) DISPOSAL OF UNDERTAKING OR GREATER PART OF ASSETS OF THE COMPANY 
 
Section 228 of the Companies Act has been amended to require a decision to dispose of the whole or  
The greater part of the undertaking of the Company or the assets of the Company to be made by  
special resolution (75% of the voting rights present at a general meeting). Previously an ordinary  
resolution was required.  
 
If the selling Company is a subsidiary, and if the undertaking or assets being disposed of constitute  
more than 50% of the fair value of the consolidated assets of its holding Company, then a special 
resolution is also required from the shareholders of the holding Company – this is a new requirement.  
 
A disposal requiring shareholder approval as described above will constitute an “affected  
transAction” under Section 440A(1) of the Companies Act if the selling Company or its holding  
Company fall within the ambit of the Securities Regulation Code on Takeovers and Mergers. It is  
possible that the Securities Regulation Panel may direct that any shareholder whose vote may result  
in a direct or indirect conflict of interest, resulting in an inequity to any other shareholder, may not vote  
at the general meeting. This will mean that the majority of shareholders may not be able to force  
through a special resolution against the wishes of the minority shareholders. 
 
These provisions do not apply to a disposal between a wholly owned subsidiary and its holding 
Company, or between 2 wholly-owned subsidiaries of the same holding Company.  
 
5.) AUDIT COMMITEES 
 
In every financial year in which a Company is a WHC, its board of directors must appoint an audit 
committee for the following financial year. An audit committee is not required if the audit committee of 
a holding Company will perform the functions required under section 270A(1) on behalf of that 
Company or if the Company ceases to be a WHC in the manner contemplated in section 1(7). 
 
An audit committee must have at least 2 members and consist of only non-executive directors of the 
Company who must Act independently.  
 
A director is a non-executive director of a company if the director –  
 

(i) is not involved in the day to day management of the business and has not in the past three 
financial years been a full-time salaried employee of the company or its group;  
(ii) is not a member of the immediate family of an individual mentioned in subparagraph (i);  

 
A director acts independently if that director –  
 

(i) expresses opinions, exercises judgment and makes decisions impartially;  
(ii) is not related to the company or to any shareholder, supplier, customer or other director of 
the company in a way that would lead a reasonable and informed third party to conclude that 
the integrity, impartiality or objectivity of that director is compromised by that relationship 

 
The audit committee must for the year that it is appointed: 
 
• Nominate for appointment a registered Auditor who is independent of the Company, or agree to 

the nomination by the directors of the Company; 
• Determine the fees to be paid to the Auditor and the Auditor’s terms of engagement; 



• Ensure that the appointment of the Auditor complies with the Act and any other legislation relating 
to the appointment of Auditors;  

• Determine the nature an extent of any non-audit services which the Auditor may provide to the 
Company; 

• Pre-approve any proposed contract with the Auditor for the provision of non-audit services which 
the Auditor may provide to the Company (this power could be delegated to the Chairman of the 
audit committee or by approval on a round robin basis, the audit committee can also pre-approve 
certain categories of work, subject to the prescribed limits); 

• Insert in the AFS a report describing its functions and that it is satisfied that the Auditor was 
independent of the Company; 

• Receive and deal appropriately with any complaints relating to accounting practise and internal 
audit of the Company. 

 
6.) AUDITORS 
 
It is important to note that the audit requirement is still applicable for all companies. This requirement 
for LIC’s is being reconsidered in the second phase of Corporate Law Reform and will be detailed in 
the new Companies Act.  
The appointment of a firm as Auditor of a WHC will not be valid, unless the appointment specifies in 
addition to the name of the firm, the name of the individual registered Auditor who undertakes the 
audit. 
 
The same individual may not serve as auditor for a WHC for more than five years. The Auditor will no 
longer be deemed to be re-appointed at the Annual General Meeting if the Audit committee objects to 
the reappointment, or if Section 274A(1), applies. The designated Auditor must meet with the audit 
committee not more than one month before the board of directors meets to approve the AFS of the 
Company for any financial year and must attend every AGM of a WHC so as to respond to any 
question, to the vest of his knowledge and ability, relating to the audit of the financial statements 
(more responsibility being placed on the Auditor here). 
 
The board of directors and not the Auditor are still responsible for the financial statements of the 
Company. This requirement creates the need for further guidance for Auditors to assist them in 
understanding their obligation to the CLAA and also to ensure that they do not expose themselves to 
undue risks in this regard.  
 
These amendments will ensure greater Auditor independence and envisages the rotation of auditors 
for WHC’s. 
 
Section 275A of the Companies Act, regarding certain non-audit services not open to current auditor 
of a WHC, has been inserted after Section 275 and reads as follows:  
 
“275A.  (1) An auditor appointed to a widely held company may not for the duration of the 

appointment perform for that company services prohibited under the code of professional 
conduct mentioned in section 21 (2)(a) of the Auditing Profession Act, (Act No. 26 of 2005).  
(2) The Independent Regulatory Board for Auditors shall in the code mentioned in subsection 
(1) define and prohibit the provision by an auditor of certain non-audit services in 
circumstances in which these will be subject to the auditor's own auditing.  
(3) Subsection (1) does not affect the power of an audit committee under section 270A(1)(d) 
or (e) to further limit the services which an auditor of that company may render." 
 

The independent Regulatory Board for Auditors (IRBA) must, in this code, provide guidance in order 
to assist the Auditor in meeting the independence requirements of the code and exercising judgement 
in establishing whether it complies with the none-auditing services prohibition of the CLAA.  
 
7.) THE FINANCIAL REPORTING STANDARDS COUNCIL (FRSC) 
 
There is a body corporate known as the Financial Reporting Standards Council. The Council's 
objective is to establish financial reporting standards which promote sound and consistent accounting 
practices. 
 



Financial reporting standards for public interest companies shall accord with the International 
Financial Reporting Standards of the International Accounting Standards Board.  
 
Financial Standards for limited Interest Companies shall be developed in consultation with 
representatives of limited interest companies.  
 
The new Chapter also establishes a Financial Reporting Investigations Panel. The Panel’s objective 
is to promote the reliability of financial reports by investigating alleged non-compliance with financial 
reporting standards and recommending appropriate measures for rectification or restitution. 
 
In terms of section 285A(2) of the Bill, “a limited interest company – 
 
(a)  must comply with accounting standards developed for limited interest companies under 

section 440S(1)(b); 
(b)  must comply with the provisions of this Act and Schedule 4 that are applicable to limited 

interest companies; 
(c)  must prepare financial statements that “fairly”* present the financial position and the results of 

operations of the company (and its subsidiaries, if applicable) in accordance with paragraphs 
(a) and (b).” 

 
As accounting standards have not been developed at this stage, the following transitional provisions 
apply: 
 
“Prior to the development of accounting standards contemplated in section 285A(2)(a), a limited 
interest company must prepare its financial statements in accordance with a set of accounting 
practices adopted by that company, which must comply with the framework for the preparation and 
presentation of financial statements included in financial reporting standards.” 
 
8.) FINANCIAL STATEMENTS 
 
 
Widely held companies must comply with financial reporting standards and the relevant provisions of 
Schedule 4 (as amended).  
 
Such standards are Statements of Generally Accepted Accounting Practice (GAAP) adopted by the 
Accounting Practice Board prior to the establishment of the FRSC and thereafter, standards issued 
by the FRSC. Financial Reporting Standards must be in accordance with the International Financial 
Reporting Standards of the International Accounting Standards Board.  
 
Limited Interest Companies must comply with the accounting framework of financial reporting 
standards, all the provisions of Schedule 4 (as amended) and fairly represent the position of the 
company.  
 
All companies must state whether the statements were prepared in accordance with the Act prior to 
the amendments or the financial reporting standards. Section 286 was amended to require a balance 
sheet, income statement and additional components required in terms of financial reporting 
standards, a summary of significant accounting policies and other explanatory notes, a directors’ 
report and an auditor’s report. 
 
Transitional arrangements are made in the amended Schedule 4. Companies may delay compliance 
until the financial year following upon the coming into effect of the amendments.  
 
Section 289 has been repealed and the substitution of Section 290, dealing with the consolidation of 
AFS for LIC’s reads as follows: 
 
“(1) A limited interest company need not consolidate financial statements, if the directors of the 
company are of the opinion that the required information about the state of affairs, business and profit 
or loss of the company and its subsidiaries would be presented more effectively and meaningfully in 
the manner [contemplated in section 289 (l)(b)] set out in subsection (2).  
 



(2) If consolidated annual financial statements are not made out, group annual financial statements 
may consist of —  

(a)  one set of consolidated annual financial statements dealing with the company and 
one group of subsidiaries and one or more sets dealing with other groups of 
subsidiaries;  

(b)  separate annual financial statements dealing with each of the subsidiaries;  
(c)  statements annexed to the company's own annual financial statements dealing with 

subsidiaries and their effect on the financial statements of the company; or  
(d)  any combination of the forms described in paragraph (a), (b) or (c).  
 

(3) Group financial statements may be wholly or partly incorporated in the company's own financial 
statements."  
 
Any person who is party to the preparation, approval, publication or supply of any financial report of a 
Company that s false or misleading in a material aspect, shall be guilty of an offence. This 
requirement now spreads the responsibility beyond the management and directors of the Company to 
its financial, tax, legal and other advisers.  
 
 


