
SARS, rightly in our view, took the view 
that the benefit of the interest-free loans 
received in exchange for the life rights 
had an ascertainable money value, and 
accordingly constituted an "amount" 
which fell within the ambit of the defini-
tion of "gross income" in the Income Tax 
Act, No 58 of 1962. SARS determined 
the monetary value of the benefit of the 
interest-free loans by applying the 
weighted prime overdraft rate to the 
average loan capital in the possession 
of the particular company in the relevant 
tax year. 

The taxation of the benefit received by a 
taxpayer in respect of an interest-free 
loan has been brought into question by 
the recent Supreme Court of Appeal case 
of The Commissioner for the South 
African Revenue Service v Brummeria 
Renaissance (Pty) Ltd; Palms Renais-
sance (Pty) Ltd and Randpoort Renais-
sance (Pty) Ltd. In our considered view, 
the decision by the Supreme Court of 
Appeal affects all interest-free loan ar-
rangements, and not merely interest-free 
loan arrangements of the nature consid-

ered by the court as some commenta-
tors have suggested.  
 
The facts of the case are fairly straight-
forward. The Companies mentioned 
above entered into agreements whereby 
individuals were granted the right of 
lifelong occupation of a residential retire-
ment unit (so-called “life rights”) in ex-

change for interest-free loans. The 
Companies were obliged to repay the 
loans to the “purchasers” upon cancella-
tion of the agreement, or upon the occu-
pant's death.  In essence, the interest-
free loans constituted consideration for 
the life rights – why else would the indi-
viduals concerned have provided the 
companies with interest-free loans? 
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Despite the fact that the Companies had dis-
posed of the life rights (their stock-in-trade), they 
contended that the benefit of the interest-free 
loans did not result in "amounts" being 
"received" by them and therefore that they had 
not derived any “gross income” in respect of the 
disposal of the life rights.  
 
The Court agreed with SARS's argument that 
the benefit enjoyed by the companies in having 
been provided with interest-free loans had a 
monetary value and therefore constituted an 
“amount” as contemplated in the definition of 
“gross income”.  Unfortunately, however, the 
Court did not then link the relevant “amounts” 
derived by the companies to the disposal of the 
life rights. 
 
A concern is that the judgement appears to be 
widely couched. It is not clear whether the 
judges were of the view that the benefit arising in 
respect of the interest-free loan was taxable 
because it constituted consideration for disposal 
of the life rights, which in the circumstances of 
the case were trading stock in the companies’ 
hands; or whether they were of the view that an 
interest-free loan always results in a taxable 
benefit to the borrower regardless of whether 
there is a quid pro quo for such benefit. 
 
As stated above, we are in agreement with the 
abovementioned judgement that the benefit of 
an interest-free loan would constitute an 
"amount" and that that amount would have been 
"received by or accrued" by the taxpayer. How-
ever, before such amount can be included in 
gross income and taxed in the hands of the tax-
payer, it must be shown that the “amount” is of a 
revenue nature. 
 

It is our view that this benefit is not in the nature 
of “interest” as the loan is in fact interest-free. 
Furthermore, it could only be “interest” if it is 
consideration received, not paid, for the use of 
money. Absence the quid pro quo received by 
the individuals in the form of the life rights, the 
individuals (lenders) cannot be said to have 
received any consideration for the use of 
money. The borrower receives the benefit and 
has not, in our example, given any quid pro quo 
in exchange for such benefit. In circumstances 
where there is no quid pro quo for the benefit, it 
is our view that the benefit is wholly gratuitous 
and, if anything, is subject to donations tax at 
20% in the hands of the lender. 
 
With respect, the correct analyses would have 
been to ascertain the nature of the benefit in the 
hands of the companies once a monetary value 
(“amount”) had been determined.  As the benefit 
related to the disposal of trading stock, it should 
have been included in the borrower’s hands as 
gross income.  Stated differently, it is submitted 
that the benefit of an interest-free loan should 
not constitute “gross income” in the hands of the 
borrower in all instances; it depends on the rea-
son why the borrower has been granted the 
benefit of the interest-free loan.  Where the bor-
rower receives the benefit as consideration for 
some quid pro quo, and such quid pro quo is of 
a revenue nature (the disposal of trading stock 
for example – as was the case here), the value 
of the benefit falls to be taxed in the hands of 
the borrower. 
 
Discussions with SARS have indicated that they 
require some time to formulate their view on the 
case and to consider its wider implications. In 
the meantime, there is uncertainty regarding 
how they will approach this issue.  
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